"Good Governance in Sensitive Countries” BLIHR project 2007

Support for human rights is primarily the responsibility of government but business has a role to play
along with other non-state actors. Globalisation has increased the economic and political power of
business. While companies clearly have responsibilities and accountabilities in all countries, these
are increased in sensitive or weak governance zones, where governance of a country and
governance of a company become interrelated.

In such circumstances a responsible business will take steps to ensure it is not complicit in any state
abuses and upholds internationally recognised human rights within its spheres of influence.
Operating in such an environment carries risk. Businesses, as well as other stakeholders, need to
ascertain what can reasonably be expected of them and manage their human rights impacts
accordingly in order to turn social risk into business opportunity and at the same time contribute
positively towards the realisation of human rights within the country concerned.

The aim of this section is to define what business can do from a human rights perspective to
demonstrate good corporate governance and do no harm in a sensitive country while recognising
the primary role of states in upholding human rights in line with international obligations. Good
governance can be achieved through a framework of shared responsibilities of states and non-state
actors, including business, in contributing towards the realisation of human rights.

This chapter underlines both the need for such a multi-stakeholder process to be taken by individual
companies, as well as for progress to be made more generally towards a global framework of shared
responsibilities of governments, business, investors and civic society on the role they play in
upholding human rights. Such an approach will be beneficial to all parties in holding each other to
account and sharing best practice.

Sensitive countries can be broadly defined as those where the government is unwilling or unable to
meet its human rights obligations, as identified by diverse sources and stakeholders. Ultimately
individual companies will have to proactively determine which countries are sensitive for their
operations rather than wait for stakeholder pressure to bring issues to their attention.




Companies are increasingly expected by their stakeholders to demonstrate the broader role they
play in the shared responsibility of upholding human rights. Such stakeholders can include investors,
governments, communities, employees and NGOs. For example, the OECD Council in June 2006
recalled that "the common aim of the adhering governments is to encourage the positive
contributions that multinational enterprises can make to economic, environmental and social
progress”. This reflects the increased pressure on businesses to demonstrate they are not
perpetrators or complicit in human rights abuse and are also contributing to the realisation of
human rights proportional to their position and influence.

While this may not be a challenge for many responsible businesses which are already committed to
acting as a positive influence it may give credence to what they already do.

For example, many companies can readily demonstrate the role they play in developing or enabling
critical infrastructure in a country; or participating there in a network that acts as a catalyst for
change, such as the UN Global Compact; or contributing to humanitarian or development projects;
assisting the host government of a sensitive country in capacity-building to fulfil its international
obligations to respect and promote human rights; or discussing with home governments what
frameworks may be put in place to support responsible business and create a level playing field such
as the Extractive Industries Transparency Initiative. Such elements should be integrated into the
governance of companies active in sensitive countries.

Good governance begins at home. Failure to set the right tone and have appropriate policies and
processes in place, communicated and implemented, can undermine a company's credibility and
licence to operate in a sensitive country.

A company ought to be able to demonstrate an organisational culture which implements a policy of
support for internationally recognised human rights and non-complicity in human rights abuses. This
concept is drawn from Principles | and 2 of the UN Global Compact and is a good starting point for a
company to consider throughout its business operations. Such business operations may be in-
country or involve trading relations or the provision of services from outside the country.

As part of this organisational culture, a company needs to take steps to develop a human rights-
aware approach to business. A company will need to identify the rights at issue, the responsibilities
it bears within its sphere of influence and the actions that have to be taken to avoid complicity and
strengthen its licence to operate. These actions fall into two categories — “essential” actions to
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ensure compliance with essential standards (national and international law), “beyond essential*
actions to meet reasonable and legitimate stakeholder expectations to contribute towards the
broader realisation of human rights within the country.

Professor John Ruggie, Special Representative of the UN Secretary-General on the issue of human
rights and transnational corporations, reported to the Human Rights Council in 2007, "Business and
Human Rights: Mapping international standards of responsibility and accountability for corporate
acts", that accountability for business should begin with assessments of what their human rights
impact will be through a stand alone Human Rights Impact Assessment (HRIA).

Ruggie states that "No single measure would yield more immediate results in the human rights
performance of firms than conducting such assessments where appropriate”. Companies operating
in a sensitive country will increasingly be expected by strategic stakeholders, including certain
investors, to carry out an HRIA to assess fully the human rights implications of their operations.

Part of Ruggie's mandate covered the development of materials and methodologies for undertaking
HRIAs for business activities. In a companion report, "Human Rights Impact Assessments- resolving
key methodological questions” Ruggie describes the principles and characteristics of HRIAs and
provides updates on current initiatives. These are also covered in the process designed by the
International Business Leaders Forum (IBLF) Human Rights Impact Assessment Tool developed by
the International Finance Corporation, IBLF and UN Global Compact.

The Business Leaders Initiative on Human Rights (BLIHR) recognises a "rights-aware approach” by
business to human rights as being useful in gaining clarity of respective roles and responsibilities.
The International Bill of Human Rights provides guiding principles and the approach advocates the
starting point of recognition of rights-holders as a step forward from the traditional business-centric
and project risk mitigation approach.

While recognising that a Human Rights Impact Assessment may not always be appropriate, for
example if the risks are not material, there needs to be recognition of the need to develop a broad
awareness of the human rights risks and impacts of business decisions.

This chapter emphasises two further elements of an HRIA.

First, a company should consider its broader relationships in society and the role it plays in impacting
upon rights. In this way the HRIA would shift from being “business-centric” and related to project-
specific risk mitigation towards being “rights-aware” and including a country or societal impact
assessment, thus broadening the understanding of "spheres of influence".



Second, having considered this wider impact or influence, the company should then consider what
positive impacts it can make. The BLIHR two-tier approach of "essential, and beyond essential”
actions provides valuable guidance on how a company can go beyond baseline compliance with legal
obligations and internationally recognised standards to play a wider role in the realisation of human
rights. This can be done, for example, by increasing the capacity of the host state to meet its
obligations towards its citizens.

This may involve assisting in capacity-building of both host states and home states in supporting
initiatives that will assist business to make a positive contribution towards the realisation of human
rights. A company may, for example choose to support such initiatives as the promotion of the
Voluntary Principles on Security and Human Rights or the Extractive Industry Transparency Initiative,
etc.

In those situations in particular where national law or practice falls below international human rights
law or best practice, the company can explore ways of implementing and/or promoting such
international standards. This need not always be done by the company by itself; indeed it may not
always be possible. In such cases the company can look towards other partners and support their
efforts, such as home governments, business associations, sectoral initiatives or NGOs, etc. At all
times, it is vital the company accesses the highest quality, objective local information in order to
assess its potential impacts and raise its performance.

Baseline study of country of operation, political and legal from human rights perspective
and scope of operation

Identification of rights-holders, key stakeholders and prior engagement where appropriate

Customised checklist approach to assess human rights impact across spheres of influence -
employees, contractors, local community and societal (i.e. not only to ensure non-complicity
but recognising broader governance role and potential to contribute to capacity-building of
host state to implement its human rights obligations)

Produce a report identifying human rights risks and recommended essential and beyond
essential actions

Incorporation of recommendations into action plan for management and report back to
Group level where appropriate

Continued engagement with internal and external stakeholders

An impact assessment of any kind has to be timely and the degree of due diligence undertaken
should be appropriate to the scale of impact or the nature of country involved. An HRIA may be only
one component of a broader impact assessment (legal, political, environmental etc).

While a full HRIA will include the other components we have identified as key to a company
demonstrating an organisational culture of human rights (i.e. integration of human rights into
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management systems; engagement with a broad range of stakeholders; reporting and independent
verification) an HRIA conducted in isolation will not be able to embed human rights good governance
at a group level within a company as it is likely to deal only with one operation in a specific location.
A more strategic response to human rights is therefore required.

For business to succeed in creating a culture sensitive to human rights issues, it will be vital that both
management and employees understand the business case for integrating human rights into their
practices. This requires a shift from not only understanding human rights negatively as part of risk
assessment to an appreciation that the effective management of human rights issues can be a
positive means of increasing business opportunities and enhancing reputation.

Top management: Initially it will be necessary to ensure that top management at board or executive
committee level approves a company's commitment to human rights within its operations and
spheres of influence. This usually translates into a statement of support or policy relating to human
rights and to an employee Code of Conduct which includes a commitment to human rights. Top
management also needs to understand that such a commitment involves training of staff and
additional costs. Such costs will be recouped through better risk management and reputation
enhancement.

Employees: Buy-in from employees at all levels may be generated through training. Employees
should have an understanding of what human rights are and how they can impact the business both
negatively and positively. They should understand what the expectations of the company are and
what the company ought to be demonstrating within its spheres of influence. Decision-makers
within the company should integrate human rights considerations at an early stage into non-
financial risk assessment. It may be appropriate in some instances to incentivise a human rights-
aware approach to business through a scheme which rewards or penalises practices which take into
account human rights issues. Good behaviour may be encouraged through reward/sanctioning
processes, e.g; performance assessment/employee contracts

In order to avoid complicity, management should also ensure there is an effective screening
procedure to evaluate and select major suppliers, contractors and business partners to ensure they
meet requirements of the company in respect of human rights. Management must maintain
reasonable evidence through criteria contained, for example, in risk reviews, HRIAs or audits (see
page 6) that its requirements are being met. Where standards fall short a company ought to attempt
to advance the application of human rights standards, for example, the ILO Declaration, through
engagement and collaboration with their contractors.

Statement of support or policy statement relating to human rights
Code of Conduct for employees which explicitly mentions human rights
Training for employees and management

Incentive schemes

Procedures to evaluate and select suppliers and contractors ability to meet standard
Internal reporting procedure

Whistle-blowing policy (confidential, and with guarantee of non-victimisation)




Both as part of the HRIA process, and separately, a company ought to map its key stakeholders likely
to have their human rights impacted by company operations and decisions. Dialogue should take
place with governments, investors, partners, regulators and financial authorities, civic society and
NGOs, affected communities, and independent experts. It is important to accept that stakeholder
engagement is not an end in itself and relevant issues should be carefully considered and where
appropriate implemented. Where stakeholder engagement is not practicable, this does not mean a
company can go ahead with “business as usual”.

In a global operation the stakeholder engagement process may involve employees from across the
business, such as investor relations, country management, compliance officers, Human Resources,
CSR personnel and Risk Management. This highlights the importance of ensuring that employees
understand the importance of managing human rights risk, engaging stakeholders and the benefits
of a human rights-aware approach.

Having applied human rights-aware business practices and engaged with relevant stakeholders,
companies will then be in a position to carry out transparent reporting of activities. A company will
benefit in its stakeholder relations and reputation from being able to demonstrate it has taken the
necessary steps of carrying out a full HRIA, has integrated human rights into its management
systems and has engaged with the appropriate parties. In this way a company can offer assurance
that it is actively addressing social and human rights risk and can demonstrate its positive role in the
host sensitive country and beyond. It is, of course, up to the company concerned to decide the
extent to which it accepts and implements any recommendations, and the findings may not
necessarily be made public.

Further constructive engagement for the business will also come from learning exchanges with other
companies in the same sector or similar operational circumstances. A company may also wish to
consider the use of services of an external advisor or human rights specialist to advise on the
processes the company has applied and offer constructive challenge.




Article 28 of the Universal Declaration of Human Rights states that "Everyone is entitled to a social
and international order in which the rights and freedoms set forth in this declaration can be fully
realised".

If they are to abide by this article, companies need to acknowledge they play a crucial part in the
social and international order and have a role in contributing to the realisation of human rights. This
expectation can be demonstrated by companies though the creation of an organisational culture
which supports internationally recognised human rights and non-complicity in human rights abuses.

Companies which acknowledge their powerful positions in a globalised world need to go beyond
concentrating on their potential negative impacts through direct, indirect or silent complicity in
human rights abuses in their spheres of influence and appreciate that they can make a significant
positive impact in society.

In a sensitive country this involves carrying out a Human Rights Impact Assessment; ensuring that
human rights are integrated into management systems; engagement with a broad range of
stakeholders; and reporting and independent verification. It is hoped that with further dialogue a
consensus will be reached regarding such principled and pragmatic steps for good governance in
sensitive countries.

Previous thinking on human rights business practices in sensitive countries may fall short on two
issues.

First, business should show awareness of its societal impact beyond the narrow scope of its
operations and demonstrate its positive role in the realisation of human rights. This should be
embedded into the HRIA, understood by management and employees and integrated into
management systems.

Second, experience shows the need for a shared understanding among different stakeholders of
what to expect from business, without which there can be no real, effective and constructive
accountability.




Within a company, there are several key issues that need to be addressed by qualified personnel in a
company considering business in a sensitive country. These should preferably be addressed before a
business decision is made.

What human rights issues are at stake?
What are my company’s spheres of influence and responsibilities?
What actions do we need to take to earn and maintain our licence to operate?

Weigh non-financial considerations carefully before entering into business negotiations.
What are the likely risks/benefits/opportunities?




Consider how incorporating social and environmental risk management capacity may add
value to the competitive bid of the company

Examine different kinds of risks involved in the overall project. These may include:

Environmental

Social, particularly the human rights at stake from the rights-holders perspective
Security

Reputational

Operational

Ensure environmental, social and particularly human rights criteria in the company’s risk
review process are in place and conform to international standards

Ensure through training of key employees that these criteria are understood and
implemented, and are not a box-ticking exercise

Bring together different parts of the business so they work together consistently i.e. front-
end sales people with staff dealing with human rights, sustainability issues

Establish a clear idea of the company's likely spheres of influence and environmental and
social responsibilities through its involvement in the business operation

Map potential stakeholders

a. Employees
Commercial partners, investors and supply chain
Communities and individuals directly and indirectly affected by the project who are
rights-holders
Relevant authorities re. project and host country governance
NGOs, local and international
National and international specialist organisations

Engage stakeholders throughout the lifetime of a project, after spheres of influence have
been defined and stakeholders mapped

Determine actions to be taken by company — "essential” and “beyond essential" following
stakeholder engagement

Promote a shared understanding among stakeholders of potential benefits of the project
and of shared responsibilities to realise such benefits:

a. Raising of environmental, social and human rights standards
b. Benefits for local community
c. Possibility of value-added projects
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Internal communications:

a. Ensure key managers are fully informed about risks and opportunities
b. Where appropriate, inform employees about the philosophy behind key decisions

External communications:
a. Ensure appropriate spokespeople have the necessary background briefings and
clear, consistent statements are available
b. Weigh the positive/negative consequences of over-communication
Top management training on non-financial issues is vital to set a top-down tone
Set regular review targets for the business undertaking
Be aware of conditions under which the company might re-think involvement in the project.
(This may already be contained in the contract) Be aware of likely financial/legal

consequences

Develop exit strategy, taking into account stakeholders’ expectations and obligations to
them.

Keep up to date on changing national and international standards

Apply lessons from other projects to similar ventures

The company needs to ensure it has trained and sufficient staff to monitor and report on the
above and that findings are subject to external constructive challenge
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